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lllinois Supreme Court’s Directive
To Appellate Court Viewed As Step
In The Right Direction For Open
And Obvious Doctrine

In Bulduk v. Walgreens, 48 N.E.3d 669 (Mem) (March 30, 2016), the
[llinois Supreme Court denied the petition for leave to appeal the
decision of the appellate court that reversed summary judgment
entered in favor of Walgreens. In its memorandum order, the court
directed the appellate court to vacate and reconsider its ruling in light
of the supreme court’s decision in Bruns v. City of Centralia, and stated
that the appellate court should specifically “address what evidence
existed from which a court could infer that Plaintiff was actually
distracted.”

In Bulduk, Plaintiff was in the cosmetic aisle at a Walgreens store. She
had passed and was aware of the presence of a commercial floor
cleaning machine. When she was reaching for a product on a shelf,
the machine somehow struck her in the back. Walgreens was granted
summary judgment on the theory that the machine was an open and
obvious condition that had been observed by Plaintiff. The Plaintiff
appealed arguing that, while the open and obvious doctrine precludes
liability where the risk posed by a condition on premises is one that
should be recognized and appreciated by invitees, the distraction
exception would still allow for liability where it is to be reasonably
expected that the invitee’s attention and appreciation for the risk is
momentarily diverted by some distraction.

While the Bulduk case was on appeal, the Illinois Supreme Court held
that in order for the distraction exception to the open and obvious
doctrine to apply, a plaintiff must come forward with evidence that
she was actually distracted and not that a person could theoretically
be distracted. Bruns v. City of Centralia, 2014 1L 116998 (2014)(See our
March 2014 Newsletter).
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Despite the supreme court’s pronouncement in Bruns, the appellate
court in Bulduk held that summary judgment was improper because it
was reasonably foreseeable that a person would be distracted and not
appreciate the risk posed by the cleaning machine.

So, the next step is for the appellate court to issue a new opinion citing
the evidence in the record that establishes that Plaintiff was actually
and not theoretically distracted at the time of the incident.

Thinking Point:
The lllinois Supreme Court’s one paragraph memorandum does not
resolve the Bulduk case but it does reaffirm the supreme court’s

view that the distraction exception to the open and obvious
doctrine has to be supported by evidence that a plaintiff was
actually distracted.

Federal Court In Indiana Clarifies
Conflict Of Interest Between
Insurer And Insured

The relationship between an insurer and insured can often be tricky
when determining who has the right to control the defense of the
insured. The United States District Court for the Northern District of
Indiana recently addressed this issue in Valley Forge Insurance Co. v.
Hartford Iron & Metal, Inc., No. 1:14-CV-006, 2015 WL 8180104 (N.D.
Ind. Dec. 7, 2015).

In that case, Hartford Iron & Metal (“Hartford”) operated a metal scrap
yard and was issued notice of certain environmental violations by the
Indiana Department of Environmental Management (the “IDEM”).
Hartford and IDEM then entered into an agreed order under which
Hartford agreed to remediation of the site. Valley Forge Insurance
Company (“Valley Forge”) had issued commercial general liability
insurance policies to Hartford and agreed to defend and indemnify
Hartford in connection with the remediation order.
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A dispute over how to remediate the site soon developed between
Hartford and Valley Forge. As a result, environmental violations at the
site continued and the IDEM, as well as the Environmental Protection
Agency (the “EPA”), issued additional remediation notices. Valley
Forge agreed to continue to defend and indemnify Hartford but stated
it would “control the defense.” In turn, Hartford agreed Valley Forge
could appoint new defense counsel and also replace the
environmental consultant. However, disputes over the control of the
remediation efforts continued and Valley Forge filed a lawsuit against
Hartford seeking a declaration of the parties” obligations. Specifically,
Valley Forge alleged that Hartford failed to cooperate with the
environmental consultant that increased the costs of remediating the
site, whereas Hartford claimed it was Valley Forge that was
responsible for the site’s ongoing non-compliance with environmental
requlations.

The court was ultimately asked to determine whether Valley Forge
could retain the right to control the defense of remediation order or
whether a conflict of interest existed which would afford Hartford the
right to obtain its own, independent counsel. Under Indiana Rules of
Professional Conduct, a conflict of interest occurs where (i) the
representation of one client is directly adverse to another; or (i) there
is a significant risk that the representation of one or more clients will
be materially limited by the lawyer’s responsibilities to another client.
The court noted that such a conflict exists between the respective
interests of an insurer and insured when the defense to an underlying
lawsuit may influence whether the claims are covered or not covered.
As such, where the attorney defending the underlying lawsuit might
have to select a defense that furthers the financial interest of the
insured or the insurer, rather than both, then the insurer must pay for
independent defense counsel and exercise no control over the defense
of the insured.

Valley Forge argued that there was no conflict of interest because
Valley Forge had agreed to defend Hartford without reservation and
would therefore have no incentive to defend Hartford in a way that
was adverse to Hartford’s own interests. Valley Forge further arqued
that because the IDEM does not issue findings of fault, and only
demands that the violations be abated, defense counsel appointed by
Valley Forge would not have to choose between furthering the
interests of Valley Forge over the interests of Hartford.

The court, however, disagreed. It held that, under Indiana law, a
defendant in an environmental action may assert a defense that the
damages were caused in whole or part by a third-party. Because there
were numerous references in the record reflecting that Valley Forge
blamed Hartford for not cooperating with the remediation efforts and
Hartford blamed Valley Forge for its environmental consultant’s
shoddy remediation work, the court found there was a conflict of
interest between the parties. The court further found the conflict
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sufficient to materially limit defense counsel’s ability to adequately
represent Hartford. Accordingly, Valley Forge was no longer entitled
to control the defense of the remediation order and Hartford was
entitled to its own independent counsel.

Thinking Point:
This holding is a reminder of the potential conflict of interest that
occurs in many situations where an insurer agrees to defend its
insured with or even without reservation. It is important to note

any potential conflicts early on and promptly address them so an
insured can be properly defended and so additional litigation costs
will not be incurred.

lllinois Appellate Court Revives
Wrongful Death Case Against
Fraternity Members

The Illinois Appellate Court recently ruled that an alcohol-related
wrongful death case against various individual fraternity members
and officers could proceed. In Bogenberger v. Pi Alpha Corporation,
Inc., 2016 11l App. (1st) 150128 (June 13, 2016), it was alleged that
Plaintiff's son, a prospective pledge of Defendant fraternity at
Northern lllinois University became intoxicated, lost consciousness,
and subsequently died. The trial court dismissed the wrongful death
action against all Defendants, including the members and officers of
the fraternity, and the Plaintiff appealed. The appellate court affirmed
most of the dismissals. However, it held that the case could proceed
against various individual officers and members of the fraternity
chapter and the local chapter itself.

The appellate decision focused solely on Defendants” Motions to
Dismiss. The Appellate Court affirmed the dismissal of the national
fraternity, premises owner and others based on the long-standing
[llinois policy that social hosts have no liability to any intoxicated
guests. The court, however, declined to apply the same restriction to
the individuals and local chapter. The Complaint alleged that the
actions at issue took place during a “Greek Family Night” where each
pledge was given a cup and made to traverse a series of rooms. In
each room, it was expected that the pledges fill the cup and consume
an amount of vodka. The Complaint further alleged that some of the
pledges became unconscious and were placed in various parts of the
fraternity house, presumably to recover. The court noted specifically
that several members of the fraternity had directed all other members
to delete any photographs of unconscious pledges from their cell
phones, and further, to avoid calling any medical support services for
those persons.
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The case aqgainst the local chapter and the individual members was
brought under ordinary negligence and fault principles as well as
under the Illinois Hazing Act. The court noted that the statute was
designed to protect persons like the decedent from endangering
themselves through thoughtless and meaningless activity.

The linchpin of the decision was the allegation in the Complaint that
attendance and participation at this event was a mandatory
prerequisite to active membership in the fraternity. It was further
alleged that pledges would be required to drink excessive amounts of
alcohol during the event. The Appellate Court found these allegations
sufficient to bring the case outside the ordinary bar to recovery
established by the social guest defenses.

It is very important to note that this case was decided solely upon the
pleadings. There was no judgment of any type entered; the court
merely held that Plaintiff had stated a claim that — if proved — might
entitle the estate to recovery. The decision was carefully limited to the
facts noted above, particularly the fact that the decedent was required
to drink excessively to gain fraternity membership, and that the
members knew that this could lead to serious medical situations.

Thinking Point:

In the ordinary social quest legal scenario, the injured party
typically consumed alcohol at premises owned by the
defendant. The appellate court recognized that lllinois does
not permit such persons to file against their hosts. However,
where the allegations are such that not only consumption but
“excessive consumption” was required, it is not surprising that
the appellate court held that the case could proceed forward to
discovery.

As of the time of this writing, counsel for the individual
members is contemplating a Petition for Leave to Appeal to the
[llinois Supreme Court. Whether the Supreme Court accepts
the appeal or the case is again before the Circuit Court, it is
likely that additional opinions both on the case and this
particular issue will be forthcoming. Until this issue is clarified,
defendants and insurers can anticipate seeing clear allegations
of “required” consumption, or at least attempts to establish
tacit consumption as a result of this opinion.
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Indiana Supreme Court Tightens
Up Governmental Discretionary
Immunity

In our August 2015 Newsletter, we reported on the Indiana Court of
Appeals decision in City of Beech Grove v. Beloat, 39 N.E.3d 691 (Ind. Ct.
App. 2015), in which the court held that a municipality’s decision not
to make piecemeal road repairs pending implementation of a broad
scale road improvement project was an immunized discretionary act
under IC 34-13-3-3(7). According to the court, the municipality was
entitled to summary judgment in a suit brought by a pedestrian who
tripped in a pothole and fell.

Recently, the Indiana Supreme Court reversed, holding that in order
for the discretionary immunity to apply, there has to be evidence that
the municipality’s decision was a policy decision that balanced the
risks and benefits of the proposed plan. In City of Beech Grove v. Beloat,
50 N.E.3d 135 (Ind. 2016), the court found that the City’s proposed
evidence consisted of an affidavit of its mayor and minutes from a city
counsel meeting. Neither of these contained any risk-benefit analysis
of withholding doing any piecemeal repairs. Rather, the proffered
evidence only showed the steps the City took to fund the road
improvement project that had already been discussed, planned, and
approved. As such, the City had not established that the withholding
of road repairs was a discretionary act subject to the discretionary
immunity.

Thinking Point:
The Indiana Supreme Court’s decision in Beech Grove highlights that
the discretionary immunity of IC 34-13-3-3(7) has to be established

with evidence that the governmental entity’s policy decision was
based on a risk-benefit analysis.
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Indiana Court of Appeals Reverses
Summary Judgement in Casino
Slip and Fall Case

Thinking Point:

In Lee v. Blue Chip Casino LLC, 46 A04-1512-(T-2325 (May 12, 2016),
the Indiana Court of Appeals held that fact questions regarding
whether the condition of an entranceway posed an unreasonable risk
and whether that risk was open and obvious precluded summary
judgment in favor of the casino.

In Lee, Plaintiff slipped and fell on a wet metal grate outside the
entrance to the Blue Chip Casino. The entire entranceway area was
covered with a large awning, but rainwater still reached the area in
which she fell.

Just 90 minutes before Plaintiff slipped, another patron slipped in the
same area and casino employees filled out an incident report.

Plaintiff sued the casino claiming that the entranceway was
unreasonably dangerous. The casino mov

July-2016 Advertising Material — www.BDLFIRM.com




